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New Mexico Vote-by-Mail:
Matters of the Primary and State Election Laws

I.

Introduction

New Mexico had a very successful Primary Election with one of the highest voter turnouts in
state history, despite the tremendous challenges generated by the COVID-19 crisis. The overall
number of ballots cast, just under 402,000, is a record for a Primary. While the turnout as a
percentage of eligible voters (40%) was not quite a record for a Primary, it is six points higher
than in 2016, and 15 points higher than in 2012. These numbers are even more impressive
considering the backdrop of COVID-19 and the lack of the presidential race’s relevance to New
Mexicans on either side of the ticket. The Secretary of State and County Clerks offices did a
tremendous job moving quickly to allow most voters to cast a mail ballot and provide a safe
environment for voters to cast a ballot in person where necessary or desired.
However, despite these efforts, there were several issues with the Primary that raise
concerns for the general election in November. These include lack of absentee ballot receipt after
submitting a request, confusion regarding the due date to submit absentee ballots, and several
counties failing to confirm their results until days (weeks, in the case of Dona Ana County) later.
Most importantly, due to travel restrictions on Tribal lands and issues associated with access to
absentee voting, New Mexico’s current election laws proved inadequate to avoid
disproportionately disenfranchising Native American voters during the COVID-19 crisis.
As we discuss in more detail in this research brief, and despite the efforts of many New
Mexico Election Officials, the mostly by-mail New Mexico Primary combined with the state’s
cumbersome election laws to impose preventable burdens on many New Mexican voters. This is
especially true for Native American voters who did not have access to voting centers in most of
their communities. This report details the existing voting landscape in New Mexico, examines
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some of its shortcomings, and proposes a series of remedies to ensure that all voters have an
equitable opportunity to cast their ballot in November and beyond. This is an ideal time to
consider these issues given that voting laws may feature in the deliberations of the special
legislative session this week. We recommend that the State of New Mexico amend New
Mexico’s election laws and policies to:
1. Canvass all absentee ballots postmarked on Election Day or received up to seven
days after Election Day;
2. Establish a robust curing process for rejected ballots;
3. Allow absentee ballot collection at designated sites for Native voters; and
4. Place voting centers on or adjacent to Tribal lands, restricted to and staffed by
residents of those tribes.
II.

New Mexico and COVID-19
a. Health Orders

Governor Michelle Lujan Grisham’s original “Stay at Home” order instructed New
Mexicans to stay at home except for emergency or essential outings and mandated the closure of
non-essential businesses. Having extended the order multiples time, the Governor’s most recent
order came into effect on May 27, 2020. While gatherings and occupancy in stores are still
limited and many facilities and areas remain closed, restaurants may begin a “soft” re-opening.2
b. COVID-19 Cases
New Mexico’s aggressive “Stay at Home” orders helped the state garner national
attention for its handling of COVID-19. New Mexico has now had a total of 9,845 positive tests
for COVID-19 in 31 of the state’s 33 counties.3 The number of deaths of New Mexico residents
related to COVID-19 is now 440,4 much lower than what predictive models suggested the state
would endure due to its high poverty rates and limited resources. However, COVID-19 is
devastating the Native American population. Native Americans make up 10.6% of the state’s
population but represent 45.98% of COVID-19 cases.5 As we discuss later in this brief, this vast
inequality facing Native Americans was the motivation to decrease voting centers in Pueblo
communities.
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III.

Current New Mexico Election Law
a. Court Order

New Mexico provides no-excuse absentee voting, and this option is clearly attractive to
many voters based on the turnout in the recent Primary Election. Data from the New Mexico
Secretary of State’s Office shows 5,571 people signed up online to vote by mail from March 20
— when the online portal to request an absentee ballot for the Primary first opened — through
March 25. Seeking to expand vote-by-mail measures, 27 county clerks and the Secretary of State
petitioned the New Mexico Supreme Court to mandate automatic mailing of absentee ballots to
all registered voters. On April 14, the state Supreme Court issued an order instructing Secretary
of State Toulouse Oliver and county clerks to mail all eligible voters an absentee ballot
application to request a mail-in ballot. Voters were required to complete those ballot applications
and send them in to/drop them off at their county clerk’s office in order to receive an absentee
ballot in the mail. An online application for absentee ballots is also available. The Justices also
ordered all in-person voting on Election Day or in-person early voting to comply with the state’s
ongoing public health orders. Counties scrambled to meet this order, putting in large printing
requests with vendors and strategizing about expanding vote-by-mail infrastructure. As of May
27, 155,673 New Mexico voters were registered to vote by mail,6 and the state saw a record
number of votes cast through absentee ballots. Six counties delayed their results because of the
number of absentee ballots received.7
b. Acquiring an Absentee Ballot
How to Acquire an Absentee Ballot:
• Applications will be mailed to all voters by court mandate and must be received by 5 p.m.
on May 28. Applications can also be downloaded online through the Secretary of State’s
website. The Secretary of State has separately provided an online module where voters
can apply for an absentee ballot, track their ballot, and more.
• Applications for an absentee ballot require:8
o The applicant’s printed and signed (or e-signed) name
o Date of birth
o NM Driver’s License/NM State ID Number
o Social Security Number
o Registered address (see below)
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c. Returning Absentee Ballots
Voters have three options to return their completed absentee ballot:
• By mail with the provided envelope no later than 7 p.m. on Election Day; postage is
covered by the state and ballots can be tracked online.
• In-person delivery to the County Clerk’s Office; while the offices are closed, some (if not
all) county clerk offices are offering drop box services for ballots.
• By dropping off at an alternative voting site or regular polling location, both during the
early voting period and on Election Day.
IV.

Shortcomings in New Mexico Election Law
a. Issue Areas for all New Mexicans
i. Lack of Curing Provision

New Mexico’s election laws are silent regarding a curing process for rejected absentee
ballots. Rejected ballots are recorded and placed in a designated container. While a voter may
contest or appeal the rejection and provide the required missing element of the ballot, no
provision of New Mexico election law covers how voters are to be contacted about their rejected
ballot.9 Data is limited, but in 2018, for example, New Mexico rejected at least 1,562 provisional
ballots and 240 absentee ballots.10 Failing to provide an adequate curing process is a violation of
procedural due process based on the fundamental right to vote. This straightforward but critical
limitation of New Mexico’s law can and should be remedied before November’s general
election.
ii. Reduction of Polling Sites
Both early voting sites and polling sites on Election Day were reduced substantially from
their planned numbers. Statewide there were 21 fewer early voting locations and 167 fewer sites
open on Election Day than usual, according to figures provided by the Secretary of State’s
office. The numbers are tabulated here:11
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County
Bernalillo
Catron
Chavez
Cibola
Colfax
Curry
De Baca
Dona Ana
Eddy
Grant
Guadalupe
Harding
Hidalgo
Lea
Lincoln
Los Alamos
Luna
McKinley
Mora
Otero
Quay
Rio Arriba
Roosevelt
San Juan
San Miguel
Sandoval
Santa Fe
Sierra
Socorro
Taos
Torrance
Union
Valencia

Polling Locations
Early In-Person
Original Plan
Actual
21
17
2
2
3
3
4
2
2
1
2
2
1
1
8
8
2
2
2
2
1
1
1
1
1
1
5
5
2
2
2
2
2
2
7
5
1
1
5
5
1
1
6
6
2
2
5
4
2
2
21
11
9
9
1
1
2
2
5
5
2
1
1
1
4
4
135
114

Election Day
Original Plan
Actual
72
61
8
8
11
11
18
9
8
8
9
9
1
1
40
21
13
9
11
6
5
5
2
2
6
6
17
6
6
3
5
3
3
3
44
25
11
11
17
17
6
6
28
28
5
5
27
6
14
14
47
30
31
20
8
6
8
8
36
13
11
11
4
4
16
6
548
381

Some early voting sites were closed, as four pueblos—Santa Ana, San Felipe, Cochiti and Zia—
closed their borders to non-residents. Each notified election officials that they would not host
early voting sites.12 The elevated rates of COVID-19 infections and casualties in these
communities demand a sensitive approach. There are creative solutions for this challenge,
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including having voting sites in these Pueblo’s available only to residents of those communities
to limit interactions with non-residents. More importantly, by addressing some of the challenges
we identify below, fewer eligible Native American voters will need to consider voting in-person
because of expanded access to vote-by-mail.
iii. Deadlines for Absentee Ballots
The receive-by date for absentee ballots is confusing and unnecessary. Absentee ballots
must be received by 7 p.m. on Election Day if they are to be counted. Voters are accustomed to
filling out their ballot on Election Day, but—if they do so—they cannot have their ballot
counted. Voters are also left attempting to calculate the time it will take to mail their ballot.
While county clerk offices provided some guidance on this point, they failed to account for
serious delays that affected ballot mailing times.13 Voters reported nine-day delivery times from
county clerk offices to addresses within the same city.14 This is not the fault of state officials, but
there will be similar challenges with delays in mail delivery in the fall, when a second spike in
COVID-19 cases is anticipated.
The deadline was especially problematic in light of other logistical issues. The Santa Fe
County Clerk admitted the vendor they contracted to mail the ballots had the wrong list, resulting
in residents not receiving their ballots.15 This includes at least 33 people at a senior living
facility, who are at heightened risk from COVID-19 and for whom voting in person is not a safe
option.16 Voters have reported a month-long delay between requesting a ballot and receiving it.17
Others reported still waiting to receive their mail ballots just three days before the Primary
Election.18 The list error also resulted in voters being turned away when they attempted to vote
early.19 Furthermore, some voters faced problems with the online voter registration system,
which incorrectly determined that users were not registered to vote despite years-old voting
registrations.20 In the week following the election, Bernalillo and Santa Fe counties received
1,362 late absentee ballots.21 These logistical issues emphasize the importance of changing the
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deadline for absentee ballot receipt. This simple solution can go a long way toward ensuring that
everyone who desires to cast a ballot is able to do so.
b. Issues that Especially Burden Native Voters

i. Native Americans with Nontraditional Addresses Face Additional
Burden
Although moving toward a mail-only voting system has many benefits, including
reducing the spread of COVID-19, the challenges Native Americans face with mail voting
creates the need to consider hybrid models.22 These hybrid models should incorporate some of
the best practices associated with mail based voting for Tribal communities and directly address
issues identified in New Mexico’s Primary.
Many Native American people do not have traditional street addresses.23 When
registering to vote in New Mexico, voters with nontraditional addresses can enter their residence
with a sufficiently detailed description or by drawing a small map. The area to draw a map is
small, and this method often leads to registrars arbitrarily assigning a precinct that may be
inappropriate and may result in that person not showing up on that precinct’s voter list.24 Voters
may enter a separate address at which they receive their mail, and this can be a P.O. box. Voters
must fill out an absentee ballot application with the same address on file with their registration.
Absentee ballot applications and ballots are sent to the address which voters list as their preferred
mailing address.
This process disparately imposes two burdens on Native American voters. First, voters
who opt to receive their mail at another’s residence or location may have trouble accessing their
absentee ballot as voters isolate themselves to avoid transmission of COVID-19. Reports from
the Primary Election indicated that some Native voters had to drive 50 miles to access their
absentee ballot.25 Further, because some reservations closed their borders due to COVID-19, the
U.S. Postal Service could not access voters on the reservation. This forces voters to travel to
access their absentee ballots. During the Primary, Zia Pueblo residents, for example, were forced
to drive 20 miles to a post office in Bernalillo to pick up and drop off mail ballots.
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ii. Election Materials Do Not Meet Language Access Mandate
Under the Department of Justice’s guidelines for implementation of Section 203 of the
Voting Rights Act regarding language minority groups, materials generally provided by mail to
residents must be offered in the applicable minority language. This includes mailing of materials
in the minority language to persons who are likely to need them or to residents of neighborhoods
in which such a need is likely to exist, supplemented by a notice of the availability of minority
language materials in the general mailing (in English and in the applicable minority language)
and by other publicity regarding the availability of such materials.
In New Mexico, twelve counties are covered by Section 203 for Native American
language groups.26 Outreach to county clerks indicated a general dismissal of the Section 203
mandate. While counties appear to provide some Navajo language radio stations and interpreters
at polling sites to facilitate voter comprehension, most election materials are not published in
Navajo, Apache, or Ute. Ballots cast by limited-English-proficiency voters tend to be
disproportionately rejected by election officials.27 New Mexico is required by law to advance
Native language access to the ballot where it is covered by Section 203. Nevertheless, the
reduction in polling sites on reservations has reduced language access resources. For example, in
a normal year, there would be one translator at each of 13 stations on the Navajo Nation, helping
an average of 500 people who request the service. This year translators were sent to four sites,
including just two on the reservation.28
V.

Policy Recommendations
a. Provide Robust Curing Options

New Mexico must allow voters to correct mistakes on their absentee ballots. The state
should adopt measures identical or suitably similar to the following: if a vote-by-mail ballot is
missing a signature or contains other discrepancies meriting its rejection, the envelope must
remain sealed. A voter must be notified that their ballot has been rejected within 72 hours of its
rejection, and all communications with the voter must be recorded. The county clerk must notify
a voter through multi-modal communication, including telephone, text message, email, and/or
mail to inform the voter that their ballot has been rejected; the official must document the
attempts made to contact the voter. Once notified, the voter should be given the opportunity to
cure the discrepancy. These include online or telephonic identity verification or providing the
voter with a replacement absentee ballot and return envelope. The least preferable method would
be for an in-person cure. The curing period should last until 21 days after election day. County
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auditors should be required to contact by phone any voters with outstanding ballots awaiting to
be cured. Similar measures are already in place across the country to ensure that voters are given
a meaningful opportunity to correct mistakes in the ballots they cast via mail.
b. Adopt an Extended Absentee Ballot Deadline
New Mexico should change their deadline for absentee ballots to accept all ballots that
are postmarked or submitted on Election Day and, if lacking a postmark, received in the mail up
to seven days after Election Day. This second measure is important because postmarks are not
uniformly affixed by USPS and not every piece of mail will receive a postmark date.29 Further,
USPS has stated the organization will carry and deliver ballots through the mail if they lack
sufficient postage, creating the possibility that some ballots submitted on or before Election Day
will not carry a postmark date.30 This approach is thereby the best way to ensure that all ballots
are counted.
Counting all ballots submitted by Election Day, postmarked by Election Day, or received
up to seven days after Election Day is a clearer and more manageable standard. Multiple states
count ballots that were postmarked by Election Day or hand delivered to a polling location/drop
off box by Election Day.31 Additionally, a number of states count ballots that were received more
than seven days after Election Day, such as Alaska,32 Maryland,33 Illinois,34 so long as they are
postmarked by Election Day. Accepting all ballots postmarked or submitted on Election Day or
received up to seven days after should be the new standard for New Mexico.
Canvassing ballots after Election Day in the manner prescribed is akin to the principle
behind extending poll hours when voters face Election Day access issues, as is sometimes
ordered by federal courts.35 When conditions render polls less accessible, federal courts are
regularly willing to extend the time in which ballots may be cast and counted; in light of
29
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COVID-19, New Mexico should do just the same, adopting this clear standard that provides
voters with more time to mail their absentee ballot. As shipping times vary among the many
counties in New Mexico, COVID-19 increases the possibility of postal service delays in
delivering absentee ballots to voters and county clerk offices, and the increased use of the voteby-mail system overwhelms officials, it is imperative that New Mexico modify their absentee
ballot deadlines. This measure is not merely crisis oriented, but is a fairer, more sensible policy
under normal circumstances.
c. Allow Absentee Ballots Collection at Designated Sites for Native Voters and
Open Sites in Native American Communities Restricted to Residents
For pueblo communities which maintain open borders, the state should coordinate a
system to allow voters to have absentee ballots sent to a centralized P.O. box, permitting voters
to collect their ballot closer to homes to which absentee ballots cannot be sent. For closed Pueblo
communities, the state should coordinate collection of all ballots for reservation residents outside
of their boundaries, such that voters do not need to individually drive to their nearest county
clerk office to collect their ballot.
Although widespread mail voting is likely the best approach to combat the spread of
COVID-19,36 ensuring equal access to the ballot box in November requires ample in-person
voting options for Native American voters who cannot vote by mail. To prevent the same
shortage of in-person polling sites on Pueblo land that affected the Primary Election, the state
should work directly with Tribes to create voting sites in Native American communities. These
sites should be restricted to and ideally staffed by members of those communities. Executed
properly, these measures would be compatible with any future closures to Tribal communities
imposed by Governors of Pueblo nations and help reduce a potential spike in COVID-19 cases.
VI.

Potential Legal Claims
a. Relating to Creation of a Statewide Curing Process for Rejected Ballots

As stated above, failing to provide an adequate curing process is a violation of procedural
due process based on the fundamental right to vote. In La Follete v. Padilla,37 the California
Supreme Court found that California’s election code, which required officials to reject an
absentee ballot if the signatures on the ballot did not “compare,” was facially unconstitutional.
36
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The Court reasoned that because voting is a fundamental right under both the federal and
California constitution, notice and opportunity to contest deprivation of one’s right are
fundamental to due process.38
Federal and state courts all over the United States have invalidated statutes that require
election officials to reject a ballot without providing notice to voters and curing periods. In
Zessar v. Helander, a federal court held that Illinois’ laws that allowed election officials to reject
mailed-in ballots which they determined to contain signatures unlike the voter signature on
record violated due process because voters were not able to “remedy the loss of vote in that
election.”39 In Fla. Democratic Party v. Detzner,40 the Court invalided Florida’s election law
scheme which provided an opportunity to cure ballots with no signature, but denied voters whose
ballots were deemed to have a mismatched signature an opportunity to cure.41 In Democratic
Exec. Comm. of Fla. v. Detzner,42 the court found unconstitutional a Florida law allowing county
election officials to reject mailed-in and provisional ballots for mismatched signatures.
Accordingly, New Mexico’s process is at issue with the fundamental right to vote. New Mexico
must provide voters with adequate notice that their ballot has been rejected and provide a curing
process that is not illusory in order to ensure that voters are not deprived of their constitutional
rights.
b. Relating to Nontraditional Addresses
The 14th Amendment proscribes certain burdens on the right to vote. Election laws or
enactments that place a burden on the right to vote are evaluated by the court under a balancing
analysis, in which a court weighs “the character and magnitude of the asserted injury” against
“the precise interests put forward by the State as justifications for the burden imposed by the
rule.”43 “However slight [the] burden may appear . . . it must be justified by relevant and
legitimate state interests ‘sufficiently weighty to justify the limitation.’”44 Here, requiring a
standardized address burdens Native American voters who are not able to access mail in the
same manner as other Americans through no fault of their own. Americans with standardized
addresses usually receive their mail at their homes, but USPS is not able to deliver mail at nontraditional addresses. Additionally, the nearest P.O. boxes may be over an hour away, making it
difficult for Native American voters to obtain election materials in a timely manner.45 Such a
burden is significant, triggering a searching scrutiny by the courts to evaluate the state’s reasons
for failing to fully accommodate Native voters.
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Similarly, the Voting Rights Act disallows any election standards, practices or procedures
which provide minorities with “less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice.”46 For the reasons
stated above, Native American voters face a greater burden than other racial groups because of
the large number of non-traditional addresses at reservations and dispersed nature of reservation
living. Native Americans have also been subject to a long history of discrimination and lack of
political representation, compelling a court to find in favor of unlawful burdens on their right to
vote.
c. Relating to the Voter Identity Verification Process
As above, New Mexico must not impose upon voters any voter identity measures that
unduly burden the right to vote. New Mexico generally does not impose such burdens on its
voters.47 Nevertheless, in order to remain compliant with federal statutory and constitutional
provisions, the state must refrain from establishing new voter identification or registration
hurdles as the state embraces expanded vote-by-mail measures.
VII.

Conclusion

Especially in light of the shortcomings of New Mexico’s Primary Election, the state
should update their election laws to accommodate new challenges and revise its cumbersome,
antiquated policies. In particular, the state should:
1. Canvass all absentee ballots postmarked on Election Day or received up to seven
days after Election Day;
2. Establish a robust curing process for rejected ballots;
3. Allow absentee ballot collection at designated sites for Native voters; and
4. Create voting sites on or adjacent to Tribal lands that are restricted to and staffed
by residents of those communities.
These policies will directly address the challenges presented by the COVID-19 pandemic
and the administration of a substantial absentee ballot program for the November 2020 General
Election. With such extraordinary turnout in the 2020 Primary Election, the state should assume
that an even greater number of voters will participate in November. If the state takes appropriate
steps now, it can ensure that New Mexico enjoys a safe and successful election that does not
impose undue burdens on any particular class of voters.
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